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Plaintiff Kevin Allen clains that his former enployer,
Pet Smart, Inc, violated the Age Discrimnation in Enploynent Act
(“ADEA"), 29 U. S.C. 88 621-634, and the Pennsyl vani a Human
Rel ations Act (“PHRA"), 43 P.S. 88 951-963, by terminating his
enploynment. Allen clains that his term nati on was unl awf ul
because it was based on his age. PetSmart has filed a notion for
sumary judgnent (doc. no. 10), which, for the follow ng reasons,

the Court will grant.

BACKGROUND
The salient and | argely undi sputed facts of this case
are as follows. M. Allen began working as a store nmanager at
Pet Smart, Inc. (“PetSmart”) in Decenber 1998. He was forty-four
years old at that tinme. District Manager Cerald Gordon, who is

five years senior to M. Allen, hired M. Allen and was M.



Allen’s imredi ate supervisor. In July 2004, at M. Allen’s own
request, M. Gordon transferred M. Allen to work as the store
manager of a PetSmart in Plynouth Meeting, Pennsylvani a.

In April 2004, Paul Bergen, only four years junior to
M. Allen, becane the Regional Vice President of PetSmart’s
Nort heast Region. M. Bergen’'s pet peeve was pet |oss, and he
was particularly concerned with the anmount of pet loss in the
Phi | adel phia District, where M. Allen’s store was |ocated. He
asked Roger Dawson, the Regional Pet Care Manager, to identify
t he Phil adel phia managers with the worst performance in pet care
and to raise the bar for pet care in their stores. In response,
M. Bergen identified Joe Frost, Al Dubeck, and M. Allen.

M. Dawson also informed M. Gordon that M. Allen
store was anong the worst. As a result, on Novenber 4, 2004, M.
Gordon placed M. Allen on a Performance | nprovenent Pl an
(“PIP"). The PIP stated that “failure to follow through with
this plan and continued performance problenms may result in the
term nation of enploynent.” Deft.’s Mot., Ex. 1. The PIP
adnoni shed M. Allen to “ensure that all policies and procedures
are followed in the Pet Care Departnent. Lives |ost nust inprove
to conpany average.” 1d. A 30-day followup of M. Allen's PIP
however, reveal ed continued deficiencies in pet care.

| n Decenber 2004, the fish tank systemin M. Allen's

store mal functioned. Although an electrician cane to the store



and tenporarily fixed the system the filtration systemstill was
not operating properly. M. Allen attenpted to fix the problem
himsel f, but this attenpt resulted in a tenperature drop that
caused a substantial amount of fish to die. Two nonths passed

w thout the fish tank mal function being fully resol ved.

Around this tinme, Jean LeCasse becane the District
Manager for the Philadel phia District and Cynthia W/I kerson
becane the interimDistrict Manager for the Del aware Market. Ms.
W | kerson al so assisted M. LaCasse with his new position. On
January 5, 2005, M. LaCasse and Ms. W/ kerson perforned a 60-day
followup of M. Allen’s PIP, which resulted in a warning that,
“Ia]lthough issues within the Pet Care departnent were addressed
on previous visits, many Policies and Procedures were still not
being followed during this visit, putting the pets in this store
at risk.” Dft.’s Mdt., Ex. 4.

On February 11, 2005, Ms. WI kerson nmade anot her visit
to M. Allen’'s store. M. WIkerson found enpl oyees rushi ng
around the pet care area who infornmed her “that they had a nmjor
fish loss and that the tanks and system had been overfl ow ng and
that the tenperature was lowin the tanks.” WIkerson Dep. at
35. Ms. WIlkerson clains that during the crisis, M. Alen was
not assisting his associates, but rather, was standing in one of
t he back ai sl es stocking dog food.

After the incident, Ms. WI kerson made a phone call to
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M. Bergen to express concern that M. Allen “lacked a sense of
urgency . . . dealing with the loss of the fish and the continued
dropping of the tenperature.” W]Ikerson Dep. at 43-45. M.
Bergen asked for Ms. W1 kerson’s opinion of the situation, and
she said that, “because of his lack of urgency and care for the
animals, | felt as though [M. Allen] should be separated from
our enploynent.” 1d. at 44. M. Bergen said that Ms. W/ kerson
needed to talk to Patricia G ordano, a PetSmart human resources
director.* M. WIlkerson called Ms. G ordano, explained the
entire situation to her, and then called M. Bergen “to let him
know what [ Ms. G ardano] had said and everybody was then in
agreenent with the separation of enploynent.” |d. at 44-45. M.

Allen was then term nated that sane day.

1. DI SCUSSI ON

A.  Standard for Summary Judgnent

A court may grant summary judgment only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and that

! As M. Bergen explained it, he did not “fully nmake the
decision to termnate.” Bergen Dep. at 48. He testified that,
for a termnation decision, he required the recomendati on of the
human resources departnent based on all of the facts, and then
termnation “would be a three-way deci sion between the district
manager, the HR departnent, and nyself.” 1d.

-4-



the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). Afact is “material” only if its
exi stence or non-existence would affect the outcone of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 249 (1986). An issue of fact is “genuine” only when there
is sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. In determ ning whether there exist genuine issues of
material fact, all inferences nust be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.

v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d CGr. 2001)

(citing Anderson, 477 U.S. at 248).

Al t hough the noving party bears the burden of
denonstrating the absence of a genuine issue of material fact,
where the non-noving party is the plaintiff, who bears the burden
of proof at trial, that party nust present affirmative evidence
sufficient to establish the existence of each elenent of his

case. Coregis, 264 F.3d at 306 (citing Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986)). “[SJumrary judgnent is essentially
“put up or shut up’ time for the non-noving party: the non-noving
party must rebut the notion with facts in the record and cannot
rest solely on assertions made in the pleadings, |egal nenoranda,

or oral argunent.” Berckeley Inv. Goup, Ltd. v. Colkitt, 455

F.3d 195, 201 (3d Gr. 2006).



B. The McDonnel | Dougl as Par adi gm

In McDonnell Douglas Corp. v. Green, the Suprene Court

created a three-step paradigmfor structuring the presentation of
i ndirect evidence of discrimnatory treatnment cases under Title
VIl of the GCvil R ghts Act of 1964, 42 U.S.C. § 2000e-1 et seq.

411 U. S. 792 (1973).2 Under the McDonnell Douglas schenme, the

plaintiff first nust “produce evidence that is sufficient to
convince a reasonable factfinder to find all of the elenents of a

prima facie case.” Keller v. Oix Credit Alliance, Inc., 130

F.3d 1101, 1108 (3d Cr. 1997) (quoting St. Mary's Honor Center

v. Hicks, 509 U 'S 502, 506 (1993)).

If the plaintiff succeeds in satisfying a prim facie
case, the burden of production shifts to the enployer to
“articulate sone legitimte, nondiscrimnatory reason for the

enpl oyee’s rejection.” MDonnell Douglas, 411 U. S. at 802. Once

the enpl oyer neets this relatively light burden by articulating a
|l egitimate reason for the unfavorabl e enpl oynent decision, the

burden rebounds to the plaintiff, who nust then show by a

2 McDonnel I Dougl as’ s sanme general standards and anal yses
are applicable to a plaintiff’s ADEA and PHRA cl ainms. Jones V.
School Dist. of Philadelphia, 198 F.3d 403, 410-11 (3d Cr. 1999)
(Title VIl and PHRA); Gonez v. Allegheny Health Serv., Inc., 71
F.3d 1079, 1083-84 (3d Cr.1995), cert. denied, 518 U S
1005(1996) (sane); Newran v. GHS Osteopathic, Inc., Parkview
Hosp., 60 F.3d 153, 156-57 (3d Cr. 1995)(Title VII and ADEA);
Giffiths v. G gna Corp., 988 F.2d 457, 469 n. 10 (3d G r. 1993),
cert. denied, 510 U. S. 865 (1993)(sane).
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pr eponderance of the evidence that the enployer’s explanation is

pretextual. Fuentes v. Perskie, 32 F.3d 759, 763 (3d G r. 1994).

At this point, “the MDonnell Douglas framework--with its

presunptions and burdens--is no longer relevant.” St. Mary's

Honor Ctr. v. Hicks, 509 U S. 502, 510 (1993). *“The defendant’s

“production’ (whatever its persuasive effect) having been nade,
the trier of fact proceeds to decide the ultimte question:
whet her plaintiff has proven that the defendant intentionally
di scrimnated against [her]” based on her sex. 1d. (internal

quotations omtted). See also Reeves v. Sanderson Pl unbing

Prods., Inc., 530 U S 133, 143 (2000) (“Although internedi ate

evidentiary burdens shift back and forth under this franmework,
the ultimate burden of persuasion remains at all times with the
plaintiff.”) (internal quotation and citation omtted).

At the summary judgnent stage, after the enpl oyer has
articulated why it termnated the plaintiff, the plaintiff my
“survive summary judgnent . . . by submtting evidence from which
a factfinder could reasonably either (1) disbelieve the
enpl oyer's articul ated reasons; or (2) believe that an invidious
discrimnatory reason was nore likely than not a notivating or
determ native cause of the enployer’s actions.” Fuentes, 32 F.3d
at 764. As the Third Crcuit has expl ai ned:

To discredit the enployer’s proffered reason,

however, the plaintiff cannot sinply show

that the enpl oyer’s decision was wong or
m st aken, since the factual dispute at issue
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is whether discrimnatory ani nus notivated

t he enpl oyer, not whether the enployer is

w se, shrewd, prudent, or conpetent. Rather,
the non-noving plaintiff nmust denonstrate
such weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or
contradictions in the enployer’s proffered
legitimate reasons for its action that a
reasonabl e factfinder could rationally find

t hem “unwort hy of credence,” and hence infer
“that the enployer did not act for [the
asserted] non-discrimnatory reasons.” Wile
this standard places a difficult burden on
the plaintiff, “it arises froman inherent

t ensi on between the goal of al

di scrimnation |law and our society's
commtnment to free decisionmaking by the
private sector in economc affairs.”

Id. at 765 (internal citations omtted).

C. Appl i cation

1. The Prima Faci e Case.

When the plaintiff alleges unlawful discharge based on
age, the prinma facie case requires proof that (i) the plaintiff
was a nenber of the protected class, i.e., was 40 years of age or
ol der (see 29 U.S.C. 8 631(a)), (ii) that the plaintiff was
di scharged, (iii) that the plaintiff was qualified for the job
and (iv) that the plaintiff was replaced by a sufficiently
younger person to create an inference of age discrimnation

Keller v. Oix Credit Alliance, 130 F.3d 1101, 1108 (3d Gr.

1997) (citing Senpier v. Johnson & Higgins, 45 F.3d 724, 728 (3d

Cr.), cert. denied, 515 U S. 1159 (1995). Here, PetSmart has

effectively conceded that M. Allen has nmade out a prinma facie
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case by not raising or discussing the issue in its notion.

2. PetSmart’s Articul ated Reason for Term nati on.

The burden shifts to Pet Smart, which has, in turn, net
its burden of articulating “sonme legitimate, nondi scrimnatory

reason” for M. Allen' s termnation. See MDonnell Douglas, 411

US at 802. 1In fact, PetSmart has proffered two such reasons:
First, “despite repeated warnings, the polices and procedures for
all pets were not being followed [by M. Allen], thereby putting
the pets in his store at risk.” Dft.’s Mem at 14. Second,
“IM. Allen] failed to take appropriate action in response to
problenms with his aquatic system and he denonstrated a conpl ete
disregard for the lives of the fish in his store.” 1d.

3. M. Allen s Evidence that PetSmart’s Articul at ed

Reasons for his Ternination are Pretextual

The burden now rebounds to M. Allen, who nust show by
a preponderance of the evidence that PetSmart’s proffered reasons

are pretextual. See Fuentes, 32 F.3d at 763.

(a) Pet Care Perfornance

Pet Smart’s first articulated reason for termnating M.
Allen is that he performed poorly in managing his store’s Pet
Care Departnent, thereby putting the pets in his store at risk.

M. Allen does not contend that there were no problenms with his
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pet care performance. Rather, M. Allen points to (1) the
increase in criticismof M. Allen after M. Bergen becane

Regi onal Vice President; (2) the fact that poor pet care

per f ormance was not uncommon anong various PetSmart stores; and
(3) the alleged favorable treatnent of younger store nanagers,
with simlarly poor pet care departnents, as conpared to ol der
store managers. As discussed nore fully below, M. Allen has
failed to provide the Court with evidence sufficient to discredit
Pet Smart’s first proffered reason or to raise a reasonable

i nference of pretext.

(1) M. Bergen's Increased Criticism

Vi ce President Bergen appears to be the only individual
whom M. Allen specifically accuses of age discrimnation.?
However, M. Allen points to no evidence that M. Bergen's role
in his termnation was colored by any discrimnatory animus. He
does not contend that M. Bergen or anyone el se ever nmade any
di scrimnatory comrents about his age. Pl.’s Dep. at 40-41. Nor
does he point to any other evidence that M. Bergen was notivated
by age discrimnation when he approved Ms. WI kerson’s request to
termnate him To the extent that M. Bergen placed nore

enphasi s on pet care and discipline, the ADEA does not prohibit

3 At his deposition, M. Allen testified that the
“instructions of termnation” cane from M. Bergen “because all
roads led back to him” Allen Dep. at 122-23, 186-87.
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new supervisors fromhaving “different priorities or a | ower
degree of tolerance for certain failings than [a] predecessor.”

Angelico v. Agilent Techs., No. 06-348, 2006 W. 2854377, at *5

(E.D. Pa. Cct. 3, 2006). Certainly, standards of pet care in a
pet store is not an unreasonabl e subject for concern and
attention.

M. Allen’s own unsubstantiated, subjective beliefs or
suspi ci ons al one would not suffice to persuade a rational trier
of fact that age was a factor in the term nation decision. R zzo

v. PPL Serv. Corp., 2005 W. 913091, at *11 (E.D. Pa. Apr. 19,

2005); see also Robertson v. Allied Signal, Inc., 914 F. 2d 360,

382 n.12 (3d Gr. 1990) (noting that an inference based upon a
specul ation or conjecture does not create a material factual
di spute sufficient to defeat entry of summary judgnent); Martin

V. Healthcare Bus. Res., 2002 W. 467749, at *5 (E.D. Pa. Mar. 26,

2002) (“Plaintiff’s nmere pronouncenent or subjective belief that
she was term nated because of her race, gender and age is not a
substitute for conpetent evidence.”). On this record, M.
Allen’s beliefs and suspicions are not borne out by any facts,

di sputed or otherw se, presented to the Court.

(i) M. Allen's Pet Care Performance

M. Allen also points to the fact that M. CGordon

testified that he could walk into any Petsmart |ocation and find
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sonmething wong in that departnment. While the record
denonstrates that there may have been sone problens in every

Pet Smart store in the district, it also denonstrates that the pet
care problens in M. Allen’ s store were anong the worst.

M. Dawson testified that M. Allen’ s store “would fal
in the category of sonme of the worst 1’'d seen.” Dawson Dep. at
16. The fish tanks were dirty to the point that he “couldn’t
i magi ne a custonmer wanting to buy a fish fromthem” 1d. The
conditions in the new arrival roomfor the pets’ initial
gquarantine period and quiet roomfor treating sick pets were al so
“certainly not good.” |[d. at 17. M. Dawson was al so concerned
about the lack of inprovenents in the store conditions and M.
Allen’s overall “lack of involvenment in the pet care departnent.”

M. Gordon believed that M. Allen’ s pet care
departnment was one of “the worst three that we had.” Gordon Dep.
at 273-74. M. CGordon observed for hinself “unsanitary
conditions” in M. Allen’'s store that were significantly worse
than the conditions in the Pet Departnents at other stores in the
District. Gordon Dep. at 67-68. M. LaCasse also testified that
M. Allen’s store was one of “the worst two | had ever seen in
t he conpany and |’ ve probably seen a hundred or nore.” LaCasse
Dep. at 111-12.

| ndeed, M. Allen’s own testinony supports the

proposition that conditions at his Plynouth Meeting store were
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anong the worst. Four nonths prior to his being placed on a PIP
in July of 2004, M. CGordon had transferred M. Allen to the

Pl ymouth Meeting store at M. Allen’s own request. M. Allen had
asked for this transfer because he was “bored” at his old store,
“felt that [he] had done everything that [he] could do” there,
and needed “larger challenges.” Pl. Dep. at 41. He requested
the Pl ynouth Meeting store because he “had know edge of its
deficiencies” and thought it would provide himthe kind of
chal l enge he wanted. 1d. at 42. Unfortunately for M. Allen,
whether it was his fault or not, the problens at the Pl ynouth
Meeting store were not adequately addressed while the store was

under his | eadership.

(rit) Differential Treatnent

M. Allen contends that only ol der store managers were
pl aced on PIPs and that younger store managers who had simlar
performance problens were not disciplined or termnated. M.
Allen maintains that, while there were at | east sixteen managers
in the Philadel phia district, all three of the managers singl ed
out for discipline were over the age of forty. M. Alen
contends this evidence raises an inference of discrimnatory
ani nus sufficient to survive sunmary judgnent.

The record does not support M. Allen’s contention that

Pet Smart only singled out ol der managers for poor performance.
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The only evidence regarding the treatnent of younger store
managers that M. Allen points to is his own testinony. See
Pl.’s Brf. at 7. However, M. Allen’ s testinony regarding the
conditions at the younger nmanager’s stores, with one exception,?
i's based on “passing conversations” he had with other store
managers. Pl. Dep. at 129. The Court may not consider such
secondhand testinony on a notion for summary judgnent because it

constitutes hearsay. See Fed. R C. P. 56(e); Holt Cargo Sys.,

Inc. v. Delaware River Port Authority, 20 F. Supp. 2d 803, 839

(E.D. Pa. 1998) (holding that in response to notion for summary
judgnent, the adverse party is required to submt materials “as
woul d be adm ssible in evidence.”). M. Allen does not point to
any exception to the hearsay rule which woul d nake the testinony
adm ssi bl e under these circunstances.

M. Allen’s largely hearsay testinony is also sinply
m st aken. Pet Smart has provided evidence that it did not just
singl e out ol der managers for poor performance. It is undisputed
that M. Skok, a younger manager in the Phil adel phia district,
was al so placed on a PIP, and M. Skok subsequently |eft
enpl oynent with Pet Smart. LaCasse Dep. at 36, 51-52; WI kerson
Dep. at 71; Dubeck Dep. at 30-31.

Moreover, in addition to M. Allen, PetSmart issued

4 At his deposition, M. Allen testified that he
personally visited the store of Bill Fleebe, where he observed
for hinself M. Bleebe s store conditions. Pl.’s Dep. at 131.
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PIPs to M. Frost and M. Dubeck, who were the other store
managers identified by M. Dawson as being the worst in the
District. Gordon Dep. at 158-59, 253. The evidence does not
show that the PIP programwas sinply a pretext to termnate these
three individuals based on their age. |In fact, M. Dubeck, who
is older than M. Allen, successfully conpleted his PIP and is
still enployed as a Store Manager. LaCasse Dep. at 80; Bergen
Dep. at 41; Dubeck Dep. at 10, 60-61

Finally, many of the individuals involved in the
decision to termnate M. Allen were also nenbers of the
protected age class at the tinme of the term nation decision. In
February 2005, M. Bergen was 47 years old, M. Dawson was 40
years old, M. LaCasse was 41 years old, and Ms. G ordano was 47
years old. M. CGordon was five years older than M. Allen. The
deci sion makers’ nenbership in the sanme protected class as the

plaintiff weakens any inference of discrimnation. Ziegler v.

Delaware Cty. Daily Tinmes, 128 F. Supp. 2d 790, 812 n.47 (E.D.

Pa. 2001) (noting that because the decision maker was 53 years
old when he term nated the 60-year-old plaintiff’s enpl oynent,
“the inference of discrimnation is therefore | ess since the
deci si onmaker was a nenber of the sanme protected class as the
plaintiff”).

M. Frost did not successfully conplete his PIP and,

like M. Allen, was term nated. M. Frost, like M. Allen,
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brought an age di scrimnation action against PetSmart. Judge
Pratter, after review ng evidence al nost identical to the
evidence M. Allen has presented here, entered sunmary j udgnment

in favor of Petsnart. Frost v. Petsnmart, Inc., 2007 WL 602990,

2007 U.S. Dist. LEXIS 12909 (E.D. Pa. Feb. 26, 2007). Judge
Pratter found that:

[ T] he evidence presented to the Court is

insufficient to raise a genuine issue of fact

as to whether simlarly situated younger

store managers were treated differently than

ol der store managers, or as to whether M.

Bergen singled out ol der managers for any

reason other than PetSmart’s proffered

reason: that M. LaCasse and M. Dawson

identified their stores as the worst in the

region in ternms of a fundanmental feature of

t he Pet Smart busi ness.
Id. at *8, 2007 U.S. Dist. LEXIS 12909, at * 26-27. The Court
finds Judge Pratter’s reasoning in Frost persuasive and equally
applicable to this case.

The only significant factual difference between this
case and the Frost case is that PetSmart did not wait until M.
Al'l en conpleted his PIP program before termnating him As
di scussed below, M. Allen’s problens with the failed aquatic
systemprecipitated his termnation prior to his conpletion of

the PIP program

(c) The Failed Aquatic System

Pet Smart has articul ated that the second reason for M.
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Allen’s termnation was his failure to take appropriate action in
response to the loss of fish in the aquariuns at his store. M.
Al'l en devotes nmuch of his brief explaining his ongoing efforts to
fix the aquatic systemin an attenpt to denonstrate that a
reasonabl e factfinder could disbelieve PetSmart’ s proffer that

M. Allen did not adequately handle the failed aquatic system

He details how he ordered parts, worked with an electrician, and
communi cated with PetSmart to request additional help with the
aquatic system The gist of this explanation is that M. Allen

“did all he could to get that systemrunning properly.” Pl.’s

Brf. at 6 (enphasis in original). Once again, however, M. Alen
has not provided sufficient evidence to discredit PetSmart’s
prof fered reason.

Pet Smart explains that it was not M. Allen’s failure
to do anything to prevent further fish loss that led to his
termnation. Rather, PetSmart states that M. Allen failed to
show t he appropriate sense of urgency in response to the dramatic
fish I oss on February 11, 2005, the day he was term nated. As
Ms. W kerson testified:

W had a major fish loss. No one had been

notified, no phone calls had been made.

[Plaintiff] |acked a sense of urgency as far

as | was concerned dealing with the | oss of

the fish and the continuing dropping of the

tenperature for his systemand that | was

just highly upset with the entire situation

of the lack of the regard for the |lives of

the fish. . . . | thought he acted with a
| ack of urgency in the matter. | renenber
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t hat bei ng the biggest issue.
W kerson Dep. at 44, 46.

FromM. Allen’s view, he “did all he could” in the
past to renmedy the failed aquatic tank system However, he does
not di spute that, when Ms. WI| kerson arrived at his store, he was
busy stacking dog food instead of attending to the fish |oss at
hand. According to PetSmart, this conduct al one was sufficient
to termnate M. Allen. As Ms. WIkerson put it, “bags of food
are not as inportant as the lives of the pets in our store.” |1d.
at 48. This is especially significant, because the question
before the Court is not whether it was w se or whet her Pet Snmart
was m staken to termnate M. Allen under these circunstances.

Rat her, the question is whether there is sufficient evidence to
rai se a genuine issue of material fact that discrimnatory aninus
was the cause of termnation. Fuentes, 32 F.3d at 765 (“[T] he
plaintiff cannot sinply show that the enployer’s decision was
wrong or m staken, since the factual dispute at issue is whether
di scrimnatory animus notivated the enpl oyer, not whether the
enpl oyer is wse, shrewd, prudent, or conpetent.”)

Put another way, M. Allen's “view of his performance
is not at issue; what matters is the perception of the decision

maker.” Billet v. CIGNA Corp., 940 F.2d 812, 825 (3d G r. 1991).

The fact that an enpl oyee disagrees with an enployer’s eval uation

of his performance does not prove pretext. 1d. The Court does
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not sit as a super enploynent court to decide the nerits of

enpl oynent decisions. In PetSmart’s view, M. Allen’s response
to the fish |l oss was i nadequate and he was term nated on that
basis the very sane day. M. Allen’s nere disagreenent with

Pet Smart’s decision is insufficient, as a matter of law, to allow

himto survive summary judgnent. See also Frost, 2007 W. 602990

at *7, 2007 U.S. Dist. LEXIS 12909 at *25-26 (noting that “M.
Frost’s own subjective beliefs that he perfornmed as well or
better than other store managers are i mmaterial for the purposes

at hand”); Cohen v. Pitcarin Trust Co., No. 99-5441, 2001 W

873050 at *7, 2001 U.S. Dist. LEXIS 10876 (E.D. Pa. June 20,
2001) (“it is irrefutable that [the enployer] viewed [the
enpl oyee’ s] performance as i nadequate and her work ethic as
lacking. It is his perceptions that count, and not what the

plaintiff clains is the objective truth.”)

C. Concl usi on
M. Allen has failed to produce evidence sufficient to
permt a factfinder to reasonably either disbelieve PetSmart’s
articul ated reasons for term nation or believe that an invidious
discrimnatory reason was nore likely than not a notivating or
determ native cause of the termnation. Accordingly, PetSmart’s
nmotion for summary judgnment will be granted. An appropriate

order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

) ClVIL ACTI ON
KEVI N ALLEN ) NO. 05-6760
Plaintiff,
V.
PETSMART, | NC.
Def endant .
ORDER

AND NOW this 1st day of June, 2007, it is hereby
ORDERED t hat Pet Smart, Inc.’s Mdition for Sunmary Judgnent (doc.
no. 10) i s GRANTED

It is FURTHER ORDERED t hat Pet Smart’s Mdtion for Leave
to File to File Reply Menorandum in Further Support of its Mtion

for Summary Judgnent (doc. no. 21) is GRANTED

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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